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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
Revenue Code in effect for 1994. The decision to be entered is
not reviewable by any other court, and this opinion should not be

cited as authority.
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Respondent determ ned a $5, 740 deficiency in petitioner’s
1994 Federal income tax and a $1,435 addition to tax under
section 6651(a)(1l) for that year. The issues for decision are:
(1) Whether petitioner’s share of the gain realized fromthe sale
of property jointly owed with her former spouse nust be included
in her 1994 incone, and (2) whether petitioner had reasonabl e
cause for her failure to file a tinely 1994 Federal incone tax
return.
Backgr ound

Sone of the facts have been stipulated and are so found.
At the tinme the petition was filed, petitioner resided in
Jacksonville, Florida.

Petitioner and Richard Edward Zi mmerman, Jr. (petitioner’s
former spouse), were married in 1972. They separated prior to
or during 1991, and an action for divorce was filed in the
appropriate local court during that year (the divorce
proceedi ng). They were divorced by Final Judgnent of D ssolution
of Marriage, issued on August 14, 1998, by the Circuit Court in
Jacksonvill e, Duval County, Florida (the divorce decree).

In 1979, petitioner and her fornmer spouse purchased a
t omnhouse in Pensacola, Florida, for $64,832 (the townhouse).
Appr oxi mately $44, 000 of the purchase price was financed. They
took title to the townhouse as tenants by the entireties, and,

al t hough the record contains no specific evidence on the point,
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presumably they were jointly liable for the financed anount.
Petitioner and her fornmer spouse used the townhouse as their
residence for a while, but for the mgjority of the tine that they
owned it, the townhouse was held for rent or rented to others.
In 1994, while the divorce proceedi ng was pendi ng,
petitioner’s fornmer spouse suggested that they sell the
t ownhouse. Petitioner agreed, subject to her understandi ng that
she woul d receive one-half of the proceeds fromthe sale. On
July 15, 1994, the townhouse was sold for $88,000. At that tine
petitioner lived in Jacksonville, Florida, and petitioner’s
former spouse lived in Maryland. Neither petitioner nor her
former spouse attended the settlenent. The docunents necessary
to effectuate the transaction were mailed to petitioner, who
signed themand returned themby nmail to the settlenment attorney.
The sal e of the townhouse produced a gain of $54, 998.
Al though the details of the settlenment have not been provided,
we assune that portions of the proceeds fromthe sale of the
t ownhouse were used to satisfy any outstandi ng encunbrances on
the property and to pay selling and/or settlenment fees. |In any
event, fromthe $88,000 selling price, petitioner and her fornmer
spouse netted $47,946.73 in the formof a single check payable to
both (the joint check). Petitioner wanted separate checks
i ssued, but for reasons not fully explained, the joint check was

i ssued.
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Shortly after the settlenent, the joint check was mailed to
petitioner’s fornmer spouse. After receiving the joint check, he
travel ed to Jacksonville to have petitioner endorse it. \Wen
they net for this purpose, petitioner’s former spouse proposed
that the proceeds of the check be divided on the basis of a
75/ 25 percent split in his favor. Petitioner insisted upon the
equal division previously agreed upon and refused to endorse the
j oi nt check.

Instead of returning to Maryland with the joint check,
petitioner’s fornmer spouse deposited the joint check, wthout
petitioner’s endorsenent, into a joint checking account (the
joint account). The joint account had been established years
before in connection with a |l oan made froma credit union in
Jacksonvill e of which petitioner’s former spouse was a nenber.

It is unclear whether petitioner incurred any liability in
connection wth this loan or, for that matter, whether she was
even aware of the existence of the joint account. As of the date
of the deposit, the outstandi ng bal ance on the | oan was
approximately $8,000. Petitioner’s fornmer spouse directed the
teller who accepted the deposit to satisfy the outstanding

bal ance on the |l oan fromthe proceeds of the joint check.

Next, petitioner’s former spouse, a practicing attorney and
former Navy JAG officer, transferred the bal ance of the proceeds

of the joint check fromthe joint account to his checking
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account. He did so in increments of |ess than $10, 000, because
of his belief, as he explained in a deposition taken in
connection with the divorce proceeding, that by doing so he would
not “necessarily alert the IRS, and those that have interest, in
t hose anounts, to | ook at the transaction.”

As it turned out, as of the date of trial, alnbst 6 years
after the event, petitioner had not actually received any of the
proceeds fromthe sale of the townhouse.

Pursuant to petitioner’s claimto her one-half share of the
joint check nade in the divorce proceedi ngs, the divorce decree:
(1) Recogni zes that under Florida |aw, petitioner and her forner
spouse had equal rights to any incone generated by the sale
of the townhouse; (2) notes that petitioner’s fornmer spouse
i nproperly appropriated 100 percent of the proceeds fromthe sale
of the townhouse; and (3) grants petitioner the followng relief:

[Petitioner’s former spouse] shall pay to * * *

[petitioner] as and for lunp sumalinony to reinburse

her for the | oss sustained by her as a result of * * *

[ petitioner’s former spouse’ s] m sappropriation of 100%

of the proceeds fromthe sale of three properties for

which * * * [petitioner’s fornmer spouse] clainmed only

one-half of the gain on his incone taxes, the sum of

$63, 440.00. This sumshall be paid directly by * * *

[ petitioner’s former spouse] to * * * [petitioner]

within five (5 days of the date of the entry of this
Fi nal Judgenent.
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The three properties referred to in the above-quoted paragraph

i nclude the townhouse.! Elsewhere in the divorce decree, the

di vorce court declared that petitioner “should not have to pay”

any Federal incone tax attributable to the sale of the townhouse.
Petitioner’s former spouse appeal ed the divorce decree. In

an opinion filed March 9, 2000, the Court of Appeals of Florida

affirmed the decree except as to one itemof relief not rel evant

here. See Zimmerman v. Zimerman, 755 So. 2d 730 (Fla. Dist. C
App. 2000).

Petitioner’s 1994 Federal incone tax return was signed by
her and the return preparer on Novenber 16, 1996. It was filed
on Novenber 19, 1996. Taking into account an extension,
petitioner’s 1994 return was due to be filed on or before August
15, 1995. Although no direct evidence on the point has been
provi ded, the record suggests that petitioner conputed her 1994
Federal inconme tax liability under the cash nethod of accounting
(formally known as the cash recei pts and di sbursenent nethod of
accounting). The adjusted gross incone reported on her 1994
return consists entirely of her wages as an enpl oyee of the Duval
County School Board. She did not report any incone fromthe sale
of the townhouse or otherw se disclose the transaction on her

return.

11t is unclear what properties, other than the townhouse,
the divorce court refers to in the above-quoted provision. The
reference to other properties mght be an error.
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In the notice of deficiency, respondent determ ned that one-
half of the gain realized fromthe sale of the townhouse is
i ncludabl e as long-termcapital gain in petitioner’s 1994 incone
and adjusted her incone for that year accordingly. Respondent
al so determ ned that petitioner is liable for the late filing
addition to tax under section 6651(a)(1l) because her 1994 return,
due to be filed on or before August 15, 1995, was not filed until
Novenber 19, 1996.
Di scussi on

There is no dispute between the parties as to the anount of
gain realized upon the sale of the townhouse. Furthernore,
consistent wwth Florida |law and as reflected in the divorce
decree, the parties agree that petitioner was entitled to receive
one-half of the gain, or at |east one-half of the net proceeds,

fromthe sale of the townhouse. See Ball v. Ball, 335 So. 2d 5,

7 (Fla. 1976), superseded by statute on other grounds as stated

in Robertson v. Robertson, 593 So. 2d 491 (Fla. 1991); see also

Landay v. lLanday, 429 So. 2d 1197 (Fla. 1983). Petitioner does

not appear to dispute, as a general proposition, that gains
derived fromdealings in property are included within the
definition of gross incone. See sec. 61(a)(3).

Nevert hel ess, petitioner argues that she need not include

any of the gain fromthe sale of the townhouse in her 1994 incone
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because the divorce decree, in effect, so states. Although
petitioner’s ownership interest in the towhouse was properly a
matter before the divorce court, her 1994 Federal incone tax
ltability was not. State |aw determ nes the property ownership
of a taxpayer; Federal |aw controls the Federal incone tax
consequences of transactions involving the property. See

Aquilino v. United States, 363 U. S. 509, 512-513 (1960).

The divorce court did not adjust petitioner’s preexisting
ownership interest in the townhouse. Had it done so, the Federal
i ncone tax consequences resulting fromthe sale of the townhouse

coul d have been affected. See Urbauer v. Comm ssioner, T.C

Meno. 1997-227. The relevant provisions in the divorce decree
relied upon by petitioner in support of her argunment m ght create
a renedy for her as against her forner spouse, but because those
provi sions did not adjust her preexisting ownership interest in

t he townhouse, they are not controlling here. See Neeman v.

Commi ssioner, 13 T.C 397, 399 (1949), affd. 200 F.2d 560 (2d

Cr. 1952); Urbauer v. Conmm ssioner, supra. Accordingly,

petitioner’s share of the gain realized fromthe sale of the
t omnhouse cannot be excluded from her inconme because of certain
provi sions contained in the divorce decree.

Petitioner next argues that she should not have to include
any gain fromthe sale of the townhouse in her 1994 incone

because, as of the close of that year, she had not received any
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of it. Initially, we note that petitioner’s claimin this regard
is not, as a technical matter, entirely correct. Although we
cannot tell exactly how nuch, a substantial part of the proceeds
fromthe sale of the townhouse was used to satisfy the debt that
petitioner incurred at the tine that she and her fornmer spouse
purchased it. Paynent to a taxpayer’s creditor on the taxpayer’s

behal f is tantanmount to paynent to the taxpayer. See AQd Col ony

Trust Co. v. Conmm ssioner, 279 U. S. 716, 729 (1929); Poczatek v.

Comm ssioner, 71 T.C. 371, 378 (1978). 1In this case, despite the

repr ehensi bl e conduct of petitioner’s former spouse in connection
with the net proceeds fromthe sale of the townhouse, the
econom ¢ benefit petitioner enjoyed in the form of debt reduction

cannot be ignored. See Sowell v. Comm ssioner, 302 F.2d 177,

180-181 (5th Cir. 1962); Urbauer v. Comm Ssioner, supra.

Furthernore, the fact that petitioner did not receive any of
the proceeds of the sale of the townhouse inmmediately after its
sale, was due, at least in part, to petitioner’s conduct.

Al t hough we synpathize with her, it remains that it was her
choice not to attend the settlement. Petitioner did not explain
why she elected not to attend the settlenent. Perhaps it was

i nconvenient for her to travel fromthe | ocation where she was
living at the tine to the | ocation where the settl enent was
conducted. Neverthel ess, she could have attended the settl enent

and ensured the receipt of the sale proceeds to which she was
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legally entitled. Her right to do so provided her with the
opportunity to exercise sufficient control over her share of the
proceeds so as to consider those proceeds received by her.
“I'l]ncome is received or realized when it is nmade subject to the
wi Il and control of the taxpayer and can be, except for his own
action or inaction, reduced to actual possession.” Loose V.

United States, 74 F.2d 147, 150 (8th Cir. 1934).

Under Florida | aw and as expressly noted by the divorce
court, petitioner, as a joint owner of the townhouse, was
entitled to one-half of the incone attributable to the property.
In those instances where each spouse has an equal right to the
income fromthe jointly held property, the usual rule is that
one-half of the incone fromthe property is properly taxable to

each spouse. See Urbauer v. Conm ssioner, supra; Rosen v.

Conmi ssioner, T.C. Meno. 1994-40; Rosenbaum v. Conm ssioner, T.C.

Meno. 1992-287, affd. per order (7th Cr., July 28, 1993); Finney

v. Comm ssioner, T.C Meno. 1976-329. The usual rule applies

even to those situations, such as here, where one spouse does not
actually receive any of the incone attributable to the jointly
hel d property.

Petitioner authorized the sale of the townhouse. The record
contains no details of the settlenment docunents that petitioner
signed and returned to the settlenment agent. Nevertheless, in

t he absence of anything in the record that suggests otherw se, we
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assune that the typical docunents were involved, including sone
formor docunent wherein petitioner authorized the settlenent
agent to mail the joint check to her fornmer spouse rather than to
her. Having consented to and authorized the sale of the
t ownhouse, and the manner in which the transaction occurred, she
is responsible for the Federal income tax consequences that stem
fromit. Respondent’s determ nation that petitioner nust include
in her 1994 incone her share of the gain fromthe sale of the
t omnhouse is therefore sustained.

Respondent al so determ ned that petitioner is liable for the
addition to tax for her failure to file a tinmely 1994 Feder al
income tax return. Taking into account an extension,
petitioner’s 1994 return was due to be filed on or before August
15, 1995. See sec. 6081(a). Her return was not filed until
Novenber 19, 1996.

Section 6651(a)(1l) provides for an addition to tax in an
anount equal to 5 percent of the anpbunt of the tax shown on the
return for the first nonth, plus an additional 5 percent for each
additional nonth or fraction of a nonth during which the failure
to file continues, up to a maxi mum of 25 percent of the tax in
the aggregate. This addition to tax is applicable unless the
t axpayer can denonstrate that the failure is due to a reasonable

cause and not due to willful neglect. See United States v.

Boyl e, 469 U.S. 241, 245-246 (1985).
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The evi dence denonstrates that petitioner’s 1994 return was
filed well beyond the date it was due. Petitioner did not
explain why her return was filed after the date it was due.
There is nothing in the record that suggests that petitioner’s
failure tinely to file her return was due to reasonabl e cause
and not due to willful neglect. Consequently, we sustain
respondent's determnation that she is liable for the addition
to tax under section 6651(a)(1).

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be

entered for respondent.




